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e end vou la cle led Meſſes Jotinſtoiy and Smich's-bill 4otays, 
nA al Glyun and company, for L. 800. If Ahe decept my bills 
10% 8 id are] going on, 1 beg will par them in poſſeſſion of this 
e 525 bin rin not, I have directed, Mr. Colquboun, 40 ſend 
au your godd ſelf, if che hulders will take that troublc, 
nd * — will aceępt them for my honont. ;1;have alſo 
„ Aefiret they will ſend-to you any other bills of mine running 

u chem; to you for pay ment, ,which 1 ſnoll rate, proviſion for, as 
0 9 ſhould not with they returned here. ' The paſt hurries we, ſo 
* Habe, only time to add, that I am, &.. 

To this lerter, which arrived at London an ahe 16h December, 

Yi . che petitioner by 'that night” 8 poſt returned the follow ing anſwer. 
2 Mr James Sobtt, 1 wrote you the 1utb, and have your fa- 
1969.24 Your of che ah ind. andlam forth for awbat you Trice about 
11 your fears regurding Annan and company, in.cale they do not 
- Wag; ome ſrchricies and afliſtance. > :nogice-you. had drawn on 
_— 12 1 ene to Gent and company; G days date, L. b auto James 
ar gon Taue And to A. Sinclair vn L af, you 
n ehrt Luna y deep for your hohoirhj which di ſh ali do f neceſ- 
t Aid have! Yohnſton and 'vonapangy's bill on Ciynn and 


r rer dus January 24th, L. dog amv ypuoichadit, o ſee you 
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66 24 date, for L. 100 CE, and one bill to order of Andrew 
Sinclair, Eſq; at 6o days date, for L. 100, in all L. 800; the 
poſders Wherebf, Meſſrs and company, Nane you 
: 4) f. or Meſſrs Gibſon and Baldur, Mr James Setgn;,and. Mr An- 
K \ Simelair, Will Pane yl correſpondeats 39.6 on you 
b chow) as I have applied them to that purpgſe, It this ſtop 
happens, as I doubt ndt it l. it is owingito, : * M*Cul- 
U loch and company not remitting. for.” rex bulls drawn on 
ne A, and C. ths Jarge 2 on; rags roo being 
. able to; pais their bills here; ay reaſon: of Large gufritz of 
it 04 chem in the cirele, and a great N n their 


+, the yerds sd Hemi 
ke and 2 1 ary 3 5 


hands: thougli it is thought here, that by next . 
0e credit ot their e * 
*. or Ayr-bank; andabe other; batiks, .jn, bills; as, = | 
100 yented all the miſchief; houſe in town, ve alliſt- 
wy ech tham till hey bad reduced the „ 50 walter 


Wehlen thoy could have managed. Thie night 7 hear, Meſſrs 
„ M Calloch and Young's ſciends arc megting agaig 

d Wag be done to mend things As Ihnen bj ei e 
07 Annamand Calquhoun now nabe my-friends, 
t 1Mdflitis: Gib ſin cave d; Bealfourwpropole, t9Jepd merthojr, ſtance 
ba; this otedfonrapdofagit you will retire. y hills a8 nome 
you w9h —  S IREY TO aud rite hem 
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Des. uh anſwer thereto.” Mr James Scott, Dear Sir, I wrote you laſt poſt, 
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l f. this letter 
Nee "and 155 Jay the 


4 And have 8 favqut the 14th inſtanc.”'' T ud chat Mefte An- 

2 5 ompany are ſtopt; 1 have piace c ch . 80e on 
"Glynn" ard cotypany to your credit; belittes which, von have 
«(x6 rettiit me abotit E. zo more this week; and ſhaft expect i it... 
«wonder you have not fent tne a liſt of the bills on Annan and 
«company, Which 1b deffre I viay pay f = volt honbur; but 
„hate got a nit of thoſe" due up to z ist falluary, amount. 
L. At 51 30 hag *befitles What are dur 8 February, which, in 
„the clerk could not give, The L. BOD οα dre 
«« on them 3 -polt; maſt Be added to the fiſt; being altogether 

* A ſum 1 cannot undertake';. which Tam extremely ſorry for. 1 
| eto Meſſts Hogg and Kivloch at *Change, and aſked them... 

o allt in the payment of your bills; but they told tue, the) 

a 12 cbersſpond with: you. which is news to me alfo . 
4 rholight hey did. L padde that” Nene Gibſon ind bc pan y 
7 would aſſiſt you on my .indemnity, and I thank them; but Ihe. 


% | oo is come into ſuch diſgrace, that it would be 
„„ 'too dangerous for me te go on with it; - and it will be very 
«troubleſome to me, if. you. do not remit me duty for the bills. 


* en. T make the zbour L.1200.. . Fhave/your drauglit on 
«Bright, Beiſtot, at 36 Gays, L. 35 12 3 to hf crete!” wich 
el that' A McCulloch and com may be able £6 retrieve 
"thele alardiing affairs; bur Uttle elle chan abfulute cath wil | do- 


4 it here, as Scots bills own. a deal too numer rous. 
, S. ene b ere Ef 85 a deal 0118/1211 ++ 10 9 


% Yoot taft made me expect remittallbe fer the teig hits on 


„ Adina und Coch pänh, which were due tile 1 8th e, 
odd. you have not complied.“ 
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45; James ll; on Annan and Coljutioun's We to 
NM William. 4 who does not chal to attept i; from His 
% manner of ſpeaking; we think Jt im probable that he will pay 
A Fr Ca e 44.5% 
Dec. 23. Of this date, Meſſ. Gibſon andBalfour wrotethe pericioner intheſe 
words: Sir, Mr James Scott of this place, having applied to us for 
, ſome aſſiſtance in the preſent unſettled ſituation of Scots bills 
%ig your place; and as he means to remit the money to your 
e houſr, to enable you to rettre his. ſundry engagements in Lon- 
* we will with the greateſt chearfulneſs comply with bis re- 
gueſt, on receiying a letter from you, 1 4 yourſelf to ac- 
net bis bills on you for as large a ſum ſhall reuiit you, 
on — we ſhall do it on his decount. This we are perſuaded, wHl 
# be much for the hogoyr ind intereſt of 'Mr Scott's frietids in 
4 . and 47 he is now contracting his affgirs, and calling in hi: 
br Hundi, hs will ir very ſoon-out of this dilemma.” Mr Scott ſhowed us 
your letter of the 16th, agreeing to accept two bills he had 
44 drawn. on Annan and Colquhoun to your order, at 6 days date 
rem the 12th per L. 300 ech; if neceffary for his hotiour, 
„ which we have duly noted, and are, &c.”* 
„, . Meſſrs Annan and Colquhoon, have covered 1 
ſelves greatly in their concerns wich M*Calloch: and Homes rol 
by arreſtments.“ e = 
Ebenezer M<Cullech' and company, | Had TOP at Edinburgh 
on the 1 th December 1769. The dect which this behoved to 
have o Angan and 8 gun, was well known at Edinburgh 
the iothz and. ig the 255 ſaid month, wt mrs bein Keck. 
Cious of Annen, 2 uhoun's failure, in L —— 
.houſe, aud, was Ls e accompt bet eit dach dat er; 
and from, che, Hund er ad extent of 94 cort's bb tun 
chat ſtime, the petitioer was pretty mu oHvInted, list Te! 
hoved to ſtop next ; and therefore, the petitioner eloldech und 
from 


| NN 5 
Km eneoorh benen reſale, to Hofen 21 of 
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month, Jam cen Joo? wy. 10 51 
+ Of chis.datey, Met on and Balfour's dy perition tb 25. Do 
the Sheriff of urgh, era ying asf Scott thiight derexa- 


mined and es he might be en os” deny fr 2 — pe 
. wrote io him by . now petitioger upon the ten 'Decehfiber 
1769, that it might tle in retentii for behoof of All c efrHEeA an 
the Sheriff haying ordered ſaid to be exhibited, it Was ſeal- 
ed up to ly in retentit ſubject to the order of Court. Aud upbn 
an after application by Meſſts Gibſon atid Balfour, the ſeals were, 
with conſent of the petitioner, removed by the Sheriff, 01! | 
Meſſrs Gibſon and Balfour thereupon thought proper to com- 
mence an ation before your Lordſhips againſt the petitiener and 
"_ Scott, ſetting furth, that on the 12th" December laſt the 
ſald James Scott had drawn two bills of excharige for- goo, 
each; on Angan and Colquhoun, payable to them 'the'puvfiters. 
Theſe bills were, on the rgth of faid month, protefte@forrnor- 
acceptance. That ſaid James Scött, having realon to expect the 
diſhonour of theſe bills, had remirted to the peritioner Ee ge, de- 
ring bim (iu cafe che bills were diſhonoured) to — 
ſhe ſame on tlie drawet's account. That the petittoner 8 
letter in anſyer thereto, of date the 1 öth br 17th ſaid” mont bro 
knowledged their remittance, and promiſed to pay fad tWo Bills, 
if acceptance and payment was refuſed by Annah a Cul- 
quhoun. | That ſaid James Scott refuſed to deliver up-ſald letter 
to the purſuers, chat they might operate their rege thereon; and 
that the now petitioner had refuſed to perform his promiſt and 
engagement to honour theſe bills : And tie fuuimons comeludes, 
that the ſaid 12 50 10 and the petitlontt, ſhould be decerned, 
analy and ſeveral ly, not, only te exhibit td" rotuee the 
* id original ile letter of the tehibt & itfport” above men- 
nion qt pr an artelted chpy thereof front the 58yks' of the perition- 
e ment, conjunbtiy of dera, 46 ehbpur- 
"> of; the; ſum, hy Sterling, as tile ebnen hd, Mid 
wo e e FARRAR am n ade MERoH, ven I. lo 
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more in name of damages, exchange, re-exchange, coſts and. er 
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h4s: is isdn name in courſe before che Lora Conlftort Ordtna- 
_— A OO LY adyifing-mutual memorials / of this date, pronoba- 
ce thei-following interlocutor: “ Fhe: Lord! Ordinary” hay ing 
„ confiderech the memoriale.for both patticsy HHꝛs N proved” by 
60 James Scott's letters, of che 12th:amd vc of 'Deewiber 785 
110 thet the hill, for IL. 800 Sterling on Giynn and ep 
e tranſmiited · to the defender under tiuſt, chat he mOomdu ver 
1k the ſame to Annan and Colquhoun, if they ſhould actept his 
bills ou chem payable to the purſuers, and were fin going on; 
and af not, that he ſhould credit his acromꝑt with the (aid bill. 
and for his honour. accept the ſuid bills dnnn on Annan and 
4 Colquhoun payable to dhe purſuers : Finds ir iuſtructed by the 
© defenders letter to Scott, dated the 16th December 1769, that 
he, did accept. and underiake the truſt in terms above men- 
C 16: tioned, and. did thereby become bound, in caſe it ſhould be ne- 
is 5 coſſary, to accept the bills due to the purſuemu g and therefore, 
4 ut and in reſpoct it. is proved by the ſaid letters of the 14th. of 
eee the other letters produced, chat Scott hid no- 
«« zified to tha purſuers the orders he hac. given to the defender, 
«and that, in caſe of: neceſſity, they were to apply to him far 
acceptance and payment: finds, that, in cheſt circumſtances, 
« it was not competent to the. defender to <ommerat the orders 
dos his conſtituent, nor to- reſile from the / obligation he hed 
%, come, under by his letter of the tth of December; sud . 
% foge repells she defence; and decerns; ſuperſeding extraRt t 
"4 the 15th, of November next, 
Aud, upon advifng: avcpreſcatation. and Wen his 1 
Dec. 21 neee eee ane till che * of N. 
1770, BABY nt. 
ban thaſe interloautort; the. peticioner humbly erayes your Lord- 
ſkips review. n anne 
- 1 The grounds upon avbich the pusſbergein deep d 10 kuppart 
| their claim. refolve into this; that the bill of L. $698 drawn by Jotiv- 
ou audiSmith upon Glyon-and Halifax was tranfoiitted to tie 
titioner for. the I pocial purpoſe of being put into tlie hands of 'Ay- 
nan and Colquhauu, in caſe they did not flop payment! if of 


anne ** pay the drawn in favours of the'(purfiitrs 
„Hoftag oof Ua 19 


ge = bas 231023 AHL! 1329-52 1 1 IQ if? S 10 aten mi don 
of Meſſrs Sinclair and Seaton-3 and that in caſe*th8&F did 
. to accept theſe biſtꝭ himſelf, and 


e eee che on- Ghynn and Halifax: for his: reef. That the 


. [tranſaftionifell therefore! to be conſidered as adepolicition' of the 
A liehe upon 


bill on Glyngrayd Halifax, in che hands of the po 
the fareſaid.condizions f and that cheoperivioner tin ben 
of the depoſitation, be was bound to comply with —— of it, 
and was not. iotitled to hold the foreſuid ſum on account of any 
cim the. petitioner may have had agaiuſt Nr Srott. And 
the purſuers were further pleaſed to conſider; the foretaid' letter 
echte by the petitioner to Mr' Scott, of the 16th December, not 
only as evidence of his having aceepted of the de poſitation, but 
as iaferring a promiſe of payment againſt him. 
In che fg place, it is an agreed fact, that it was not upon the 
. faith of the letter of the 12th December, wrote by Mr Scott to the 
petitioner, that the purſuers advanced their money to Mr Scott. 
Mr Scott's draughts upon Annan and Colquhoun are dated the 12th 
December 2769 and it is admitted by the purſuers, in the courſe 
of the proceſs, that they knew nothing of the letter from Mt Scott 
to the petitioner, upon which they now found their plea earlier 
than the 13th:of December, when they alledge (though without 
any. evidence of the fact) that Mr Scott ſhowed them copy of 
the leiter in his copy-book of letteee s. 
Ihis being the. caſe; the petitioner cannartholpicenddieting the 
purſuers. as partieularly fortunate, if they ſhall recover their money 
in competition. with the petitioner, a moſt onerous creditor, for 
no leſs than L. 2000 Sterling, in conſequenee of two private let- 
ters. paſſing betwixt. James Scott and the petitioner, his correſpon- 
dent at London, of which the purſuers were entirely ignorant at 
the time; and one of which they. recovered out of James Scott's 
hands, upon an to the Sheriff for that and 
upan which they have founded che preſent action. It is ſome- 
what extraordinary, that a private lettet v rote hy one perſon to 
e in the courſe of their correſpondence; ſhould avail a td 
ty. ori afford him any jus queſitumor ground! of ad%ο . when 
ch letter Was neither delivered nor intended co be delivered to 
— — the letters now founded om by the pur- 
ers, might. have. hen. innocendy reticedior- deſtroyed by James 
Heott the petitioner. ; xk 
C | e 


Tr 1 


-//Fh<:pitizioee has no-oecaſion to enter into the queſtion, How | 
far adepatithry in eve caſe is bound to, comply; with che denn 
of tho depeiſitation? or, if under particular,giarumſiances,it i | 
petant to the denoſtary to retain the de po on aggpant. 
may: bet due (tor dumſelſ ! The petitioner humbly. apprebends,; tat 
the pteſent queſtion lle to be conſidered. inn very diſſerent light, 
The petirioner was Mr Seott's ordinary correſpondent. at London; 
he was in uſe to anſwer. theſe draughts, which, ha had occaſion o 
make in the caurſe of his dealings and tranſactions, and — 
preſs money from time to time into his hands, either for anſwer- 
iog the draughts to be made, or. reimburſing him for draughta al- 
_ ready: made ; and therefore the bill upon Glynn and Halifax, tranſ- 
mit ted to the petitioner, falls truly to be conſidered as a remittance 
madecby Mr Scott to the petitioner his factor or correſpondent at 
London, for anſwering che demands made upon the factor by the 
conſtituent, but at the ame time pointing out 10 e he 
inclined che money to ba applied. tn; 
Now the petitiomer is humbly adviſed, þ hat i A anc 
ln inſtructions to his factor reſpecting the application of 
the money in his bands, or which, from time to time, was remit- 
ted to him, that n0 ju crediti is thereby eſtabliſhed in favours of 
the particular perſons to whom the conſtituent directs his factor to 
make the payment, If circumſtances ſhould caſt up which might 
3nduca the conſRitucnt to alter his mind as to the directions he has 
lormerly given reſpecting the application of his money, there is 
certainly nothing 40 hinder him to do 1a; and it would nat be 
competent to the creditor or creditors, in whoſe. favours he had 
given his former directions, to force the private letter out of the 
hands of the lactor, and thereupon to rear up an action againſt 
him ſor paymeat of their debts, becauſe he had formerly received 
orders to that effect, notuithſtanding that cheſe orders ſhould 
Have. been countermanded by ſubſequent orders ar directions. 
f any. man ſhouid deliver to his creditor a draught or order. up- 
an his factor,, and if thut arder ſhould be accepted. a valid and an 
effectual obligation is thereby created in lia ſavoure 3 and which 
t is not in che pawer of either the factor or his conſtituent, by a- 
ny act or deed of abeirs; to defeat or dilappoint; . aud. even al- 


n imply ne 
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. wel Eire band and which therefore-he behoved go e 
fortheoming to D of luch orderi ( hι]⁰ E He i 
ny man iu à private letter to his factor, gives/adviceor inſtuuctlons 
as bo the puyment of h eveditorsy there is(thovely \n0 (jaw queſinan; 
in favours ofthe creditors ; but heir action fur paymomi· dots an- 
ly iy ogawft'the confiltuent, whats the proper idebror; und if any 
damage does thereby: oerur tothe conſtisuent by. the ſact ar 
glecting to comply with'the ord t and dirtdions he teceived; he 
would be intitled to make gend the fame actiou mami direrhe a- 
guimltthe'mndator; wales he bad ſome relevant excuſe for his 
conduct. But the petitioner tuimbly apprehends, chavby'/fuch pri- 
vate orders or ĩnſtructions, no offiftual jus crediti in thereby oreat- 
ed in ſuvours of the creditors; but that it is infallibly competent 
to the perfan'whogave the orderiivcbus integrii, w vv n them, and 
to appoint his money to be applied other wiſCCmeuee. 
_ And as, with ſubmiſſon, it is undoubtedly competent ti the 
mandant to recal che mandate, rehusr integris, ſo the petivioner does 
humbly apprehend, that, unde certain ciroummſta tees, it is even 
competent to the mandatar, after having accepted of the mandate, 
to reſuſe to ebinply, und that he 'would nat he compellaialeyiceven 
at the inſtance of the ner ues Wh ene 
nenne Undertk en Nenn, 
Thun where a man, tis enfalpeated: ciseemkenomme din ben dels 
en 6 pay a ſum of money on his acebunt, and che mandatar, 
though poſſeſfed of none of his funds, undertakes tbe oommiſſion, 
and agrees to'advance the money: if the perſon giti ag ſuch com- 
miſſion continues in · unſuſpected circumſtances, the phon who 
had accepted of the commiſſion, eould not be juſtified for reſuſit 
to do what he had undertaken, upon pretence that he had Sr 
the mandant's ſunds in his hands: But ſuppoſing that the, mandant 
'ſhould faddenty become bankrupt befoge the money ie given a- 
way; the mitidatar could not be bound, eicher in lu or in juſtico, 
to part Wich + fingle farthing when he had none of the mandent's 
Futds in hs hands, and when by 3 e had no 
chancc to be reunburſcd! 6 811. N einig alan ui. 1. 
This is precifely'the reſent. caſe: — a yelptttanye 
- of 112-8Bdo”Serlitip; by means of che bill on Gly n an Halifax, to 
D oorreſpondent, in vd a0 ena im 
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ſo far to anſwer his demands, and at the ſame time deſires him to 
pay certain draughts to the amount of L. go; and though the pe- 
titioner was poſſeſſed of none of Mr Scott's money at the time, 
but on the contrary was creditor to Mr Scott to the amount of 
L. 2000 Sterling, yet, as, at that period, he had no ſuſpicions of 
Mr Scott's circumſtances, he does what he had frequently done in 
former occaſions; and accordingly, in his letter to Mr Scott on 
the 1 6th of December, he ſignifies his intention to comply 
Mr Scott's requeſt, in accepting Mr Scott's draughts for. his ho- 
nour; but as Mr Scott, before either the dravghts were paid ar 
accepted, became notourly bankrupt, whereby the petitioner's 
-re-imburſement was cut off, he, with ſubmiſſion, apprehends, chat 
he was bound, neither in Jaw nor in juſtice, to accept of either af 
theſe draughts, which he had only agreed to do at a period when 
he had no ſuſpicion' of - Mr Scott's circumſtances;; but as, by his 
bankruptey, rer devenit in alium caſum, the moſt expligit acceptance 
of the ſappoſed mandate, upon the part of the petitioner, could 
never oblige him to pay any of Mr Scott's ereditors, when he had 
none of his funds in his hands; and hen, by his bankruptcy, the 
petitioner had no chance to he ener of unn * 
- might make on Mr Scott*s-account... 

It has been already obſerved, that no * credini was ande in 
favours of the purſuers by che private letters of correſpondence 
that paſſed betwixt Mr Scott and the petitioner his factor or corre- 
ſpondent at London. The private orders which MrScott gave to his 
on correſpondent, reſpecting the purſuers payment, might un- 
queſtionably have been recalled by him, | rehus integris ; and if ſo, 
although it were true, that the petitioner had / given the moſt ex- 
plicit aſſurance to Mr Scott, that he would pay the draughts, in 
queſtion, yet he could not be bound to make ſuch payments, when 
by Mr Scott's bankruptcy he had no chance to be relieved. The 

petitioner granted no obligation, directly or indirectly, in favours | 
of the purſuer » Any obligation he may be ſuppoſed to have come 

under was to Mr Scott alone; and as Mr Scott, after his bankrupt- 
cy, could not have compelled the petitioner to pay theſe draughts, 
upon any ſuppoſed promiſe or obligation he might have come 
under, ſo neither, with ſubmiſſion, can any "_ * . in 


law or in equity, at the inſtance of the purſuers. . 


— 
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The letter of the 1 6th December | cad bo/confidersd! 
in Hd chung s reſolution on the part Uf 
r an aerstion of cicumſtanbes, ch wad deleted to als! 
; 8 7 eirtutuſtanec of | Mr Seott's\ ideen lu after - 
happened, ihifitied' the petite her to mubhe hatt alteration. | 
The ptitioner's fuppoſed promiſe td accept thel® bilts; falls (0. be” 
_cotffidred inthe faine light 4s if he had promiſed to dend much 
money to Mr Scott; "arid in chat eaſe, ic cantworbe:doubred;) that 
iff above the Woley" was given; My Scott became hankrupt, the 
titioner would have been wings We the money, not- 
withſtanding of Tach promiſe. ' Mar 10% nee 7 boron: 
Aid if the ere ee 
tion againſt him in favours of Mr Scott, in the event that has hap» 
pened, far leſs can it produce ſuch obligation in favours:of the 
purſuers. The petitioner never meunt any thing in their favours: 
He only meant a/fayour'to Mr Scott ; and as it was not upon the 
faith of either of the letters that the money was advanced by the pur - 
ſaers, the petitioner, with ſubmiſſion; is at a loſs to diſcover upon 
what ground the purſuers can rar up à claim upon the private: 
letters of correſpondenee that paſſud bet wit - Mr Scott nud the 
petitioner, when no ſuch claim would be competent to either o 
the parties to whom the letters were wrote 40 1 
Aud 


hewer, a merchant in London, being debtor to ahm Inglis writer 
to the ſiguet, John M Ghie of Palgo wan, and others, ſends L. 200 
Sterling to Bailie Clark of Edinbutgh, ſignifying; that ib was to 


Sronehe wer's bill for not payment, arreſts the money in 
Chfk's hands. Palgo wan, in the comperition''which'-aftorwards 
eulued, contended, chat tlie money being ſont to be -deliverctd to 
him, this ftated the property thereof in him unc ſo being no 
more Stonehe wers money, it could not be affected by hiv.oreditors 
arteſtinents. ſohn Inglis anſwererl, That the tmohley continued 
to B Sto ehe-: for he might have an tm before delivery, 
altzted MISTefolation'} e bur manded the firſt ortler of giving it 
tot Pag π] n? unde Grteret it for another! (The Lords faùnd the 


pay pore of Palgowanꝰs bill of ' exchange '; but John Inglis having: 


dominion not tran fm ted alt delivety, Fee chersfore) preferred In- 


E OE. K | 
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thereto, it appears to have been detided atſt Fountain- 
Joly 1697, Inglis contre Clerk. The caſe” there ws otie Sten, . 


i 


= 
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In like manner, it was” determined; 'r 6th January 1e, Lrd 
RoG tontrg Gray. The caſe there was; that David Roſs, inctorſee 
of a L. 60 bill, drawn by Sutherland of Kinnald upon, and accepr- 


add by NM John Middleton, purſued the acuepter) who offered to 


prove, by the bath of the poſſeſſor of the bill, that: he. wes but Kin- 
nald'ꝰs truſtee ; and by Kinnald's oath, that he had received ſome 
partial payments. And David Roſs deponed, That he was order- 
ed by Kinnald to fill up his own name in the iridorlation when 
blank, for payment to himſelf of 200 merks; and vv ordered by 
Kinnald to apply the remainder to pay a debt due by Kinnald to 
Lord Roſs, Gray of Newton, a creditor! of Kinnaſd's, and 
who had arreſted in the hands of the ihdorſee and aceepter, al- 
ledged, that he ought to be ipreferted;” as the money contiνed to 
be Kinnald's, notwithſtanding of his orders anent the application 
in favours: of Lord Roſs; becauſe Kinuald could freely alter atid 
countermand that tant at any time before payment. And the 
Lords found, that the property of the money nme with Kin- 
nan and was therefore-arreſtable by his creditors. HE 
Upon the principles. eſtabliſhed”: by theſe 3 * is plan, 
that there was no js queſitum in favours of the purſuers by the'phi- 
vate orders or? directions which Mr Scott gave to the 
his own correſpondent, that the property of the money ſtili re- 
mained with Mr Scott, fabject to his after orders, and arreſtable 
by his creditors. - And if the creditors of Mr Scott arreſting in the 
petitioner's hands would have been preferable to the purſuers, upon 
the ſuppoſition that the L. 800. in queſtion had been a dleur fund 
in the purſuers hands, the petitioner muſt ke ways be preferable- 
in virtue of the right of retention competent to him, on account 'of 
the large ſum in which the petitioner ſtood creditor to Mr Scott 
at the period of his bankruptcy. As a man cannot - arreit in his 
own hands, it is a clear cafe; that he is equally: ſecure in virtue of 
his right of retention, as he would be by an eee uſed in che 
hands of any creditor of the common debtors, © oo 000900 © 
It was ſaid for the purſuers, that upon the cock of Dior, b 
they having applied to Mr Scott, he repreſented to them, that 
they might relt ſatisfied without takiug ati ſteps; for that he had 
provided for the honour of their draughts by the depoſits of a 
ſufficient: ſum of money in the hands of the petitioner; and in e- 
VIGENCE thereof, he read to them from his letter-book'a copy of the 
3 letter 


Il IP 1 


kit witty he had vio the h preteeding torch petitllöntr : 
Ttutiuſter this & wab not in xherpDοντο, of h Scott to'apply: thar: 
ſumilto any y and thats th purſuers roſtect ſatii · 
ett on this feturiry, and in he bellef that ꝛhe petit ĩoner would 

_dalp(rototrothbirodrangths, thou Hing an ſtep aganſt Mr 
 Seort for ſecuring the fam duet them and whith othtrways they 
could eaſiſy have done before his bankruptcy”: was” made public, 
the purluers caunbi in uſtite/now! beldeprivett of diat ſum mm 
But us te petitid ter does humbly apptebemd, thatahe/privare' 


letters of correlpondenes bethixt Mr Scott und: the petitioneri did 


create nd jut quaſiium b favours of the purſuorꝭ / an Was not a 
legal transfer: of the debts}! ſo;/h&v&ver! Mr Scot might have been 
to blame in applyirig the money to any other purpoſe, if the fact 
vete true that Mr! Scott ad how the lettir upon the 73th of 
December} ard aſſuted them what they: mig tely upbn the ſame 
for cheir p mbrir, f which tere h ο her evidence than the 
purſuris on iaſſtrti on) yet if dir Scott ſhoald have taken it up- 
on him tobi A proper:transfer of the debt, ſuch aſſignee would. 
have had ai good and prefer able right in competition with the pur- 
fuers His ture ora arroſtera u ανd iikewiſt have bern prefer- 
able und if\o; by chelſame rule che epeii ner o is a moſt on- 
erous creditor; to the amount of L. aboo Sterling, muſt be nM 
abte|vinviraie of this! right of neten 


At the ſamenime; id is alrogether affected in tlie purſuers un 
tend chat they have been deceived, undꝭ d to rely upon the fore- 


ſaidi ſecurity} h the belief that they wquidibe paid bythe: petiti- 
their payments. fr! hase ready vbſer ved thut it was not 


upon the faith of any of che foreſdid letters thut che money was! = 


advanced by the purſusts to Mr Seott; und as it was not upon 
the faith thereof the money was advanced, ſo neither can they 
ſtriduſiy pretend to ſuya that it jt updn the! fair thereof that 
they did not procead to ſecure themſelvesby legal: diligence; On 
the cbntrary, it clearly-appear& from their own letters that they 


would not have proceeded to diligence,:''akho? they ha@Þknown* 


nothing of the letters that 'paſſed' betwiæt Me Scott and the peti- 
tioner : our. Lortiſhi ps wil obſerve, from th letters Above reci- 


ö * und —— from 


it 7 


ted, andi patticilarly-the letter of t th December! 7769, from. | 


L 16 J. 

and Scot. to them, of the ſame date, that they were thereby fully 
apprized, that the petitioner abſolutely refuſed to pay, or have a- 
ny concern; with the draughts in favours of the purſuers. Both 
theſe letters, by the courſe of poſt, arrived at Edinburgh, as will 
appear by the poſt - oſſice books, 1 · ith aſter two oclock of the af - 
ternoon of Saturday the 23d December ; and yet it appears from 
the letter above recited, which they wrote to the petitioner by the 
poſt that evening, that they had not the ſmalleſt a 

that they run the ſmalleſt riſque of loſing any thing by Mr Scott. 
They thetein write! the petitioner, that Mr Scott had applied to 


them for ſome aſſiſtance in the then unſettled ſituation of Scotch 


bills, (Which, was owing to M*Culloch's' bankruptcy) and they 
therein {endeavour to perſuade the petitioner that he was 
ly ſafe to accept Vir Scott's bills upon him. They repreſent to the 
ner, that 'as Mr Scott was now contracting his affairs, and 
calling in his ſunds, he would be very ſoon out of the dilemma he 
was then in. The purſuete are gentlemen of hondur; and as no- 
body will imagine, that they thereby meant to perſuade the peti- 
tioner to lend his credit to.4 man in a tottering-cbndition, in the 
view: of recovering their on payment vut oß the money he might 
advance to Mr Scott; fo it is plain, that they, even at that peri- 
od, conſidered Mr Scott as ſound at the bottom, and that none 
of his creditors run any riſque of loſlug by him. As the whole 
ſtile of the foreſaid letter is abſolutely inconſiſtent with the idea of 
the neceſſity of tegal diligence to-ſceure their payment, fo it is 
extremely cat, that the/purtucts would got bave taken any ſtep! 
of :diligence. againſt Mr Scott al leaſt before the 23d of December, 
the dite of the foreſaid' letter, even althe* they had: all along te- 
mainedl intireh ignorant of tie lettert᷑ that paſled betwixt Mr Scott 
and the petitioner ; and they cannot fay, that aſter the 23d, tlie 
believed, or had reaſon ts believe, that the petitiober Would ac 
cept of the draugbts in their fayours,” when they/rtceived pointet 
information from theit bwa'cttreſpdndents; upon the arrival of 
the poſt that day, that the Permifaer had {ama tefaſed to ais 
any concern with theſe draughts. [04 SHS 
It was aid 6pob the part of the partes, that whete bee 
we ie deb tor i ſundry. Uiferent debts; mükes a payttent ex- 
ks acc unt of au y partictilar debt, it is not in tie power of 
the creditor n to apply 9 to ary" oer debt 
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that might be due to him; and a caſe lately decided byyour Lord- - 
ſhips, viz. the creditors of 1 n Coutts and Co. Ts: | 
| appealed'ro- TH” Le. Wert . ird To nid - 

The petitioner. has no occaſion to contravert the a 
fitionz for when a debtor gives a ſum to his creditoriexpretily in 
payment of a particular debt, and that ſum is accepted of by the 
creditor, the debt eo #p/o, is thereby extinguiſhed; and therefore, 
upon any after-emergency, it cannot afterwards” be. reared up,. 
and:che payment made to apply to a quite different debt and this 
was all that was found by the forefaid deciſion, but that does not 
in the leaſt reſemble the preſent cafe. The remittance of the l. 80 
by the bill upon Glynn and Halifax, was not a payment, but a re- 
mittanee made by Mr Scott to his factor and correſpondent at Lon- 
don, with an inſtruction as to the manner in which he iaclined his 
factor ſhould apply that money, by which no u que ſituni was e- 
ſtabliſhed in favours of any third party; but the money did; not- 

_ withſtanding thereof, ſtill remain the property. of Mr Scott, and 
of conſequence was attachable by: his creditors; and therefore, al- 
thoꝰ the petitioner agreedto make the payment in the manner di- 
rected, hen Mr Scott was in credit, and carrying on buſineſs, 
yet he could not be compelled, either by Mr Scott or his creditors, 
co make that payment after Mr Scott had become bankrupt, 
when, in fact, the petitioner had none of his money in his hands, 
but was oreditor to him in a large ſum; and conſequently, if he 
had made the pay ment he had no chance to be again reimburſed. | 

The purſuers appealed to the deciſion th February 1759. An-Fac.Coll. 

drew Stalker againſt Andrew Aiton. The caſe there was, John FTrot- 
tor in Jamaica, in july 1754, feat a carga of ſugars conſigned to 

Andrew Aiton at Glaſgow, and to Mitchell at Leith. He incloſed 

the invoice and bills of loading in a letter to Ai on, and deſired 
him when he received the proceeds, to diſcharge certain bills and 
accompts, conform to a liſt lubjoined to . n in 2 nt 

Andrew Stalker was neee . 

Before the arrival of the: ſugar; Mr Stalker,” in Oktober. 1754, 
arreſted in the hands of Aiton, and aſter the arrival of the ſugars, 

Mr Aiton, in February 1755, made out an account of the proceeds 

of the cargo, and allotted to each e een r 

n, op rg UNS 111 4 2 - 

ed üb noni, „ All 


Innen 
. | 


1.6 


Ale creditors * to accept of the dividend, except Stalker, 
and Aiton an obligation to the other creditors to pay them 
their ſhare of it; but before Mr A iton had paid the creditors. Mr 
Stalker executed another arreſtment in his hands, and on both ar- 
veſtments raiſed a proceſs of forthcoming, and a competition hav- 
mg thereupon enſued betwixt Mr Stalker and Mr Aiton, the truſtee 
for the other creditors, the Lord Ordinary found, * That in Oco- 
© ber 1754, the date of the purſuer's firſt arreſtment, Andrew Aiton 
© had no ſuch poſſeſſion of the goods as to make the arreſtments 
*in his hands a  habile diligence for affecting the fame; and 
« with reſpect to the ſecond arreſtment laid on in, Mr Aiton's 
© hands after he became bound to the creditors to divide the pro- 


= ceeds of the cargo amongſt them: Found that Mr Aiton was not 


interpelled by the ſaid arreſtment from making payment to the 
« creditors in purſuance of his obligation: And the Lords on 
« adviſing a reclaiming petition D pre rv nen | 
«-;locutor of the Lord Ordinary jj TIT Ta 
There is evidently no Gmilatiry lunes chat caſe and che prey 
fours for it is plain that after Mr Aiton-bad granted an obligation 
to the ſeveral creditors ſor their reſpective ſhares of the proceeds-of 
the goods, there was thereby a jus guacſitum to theſe creditors, which 
it was not in the power either of John: Trotter the common debtor, 
or of his creditors by their diligence, to fruſtrate and diſappoint ; 
whereas it has been ſhown that there was no jus tum to the 
purſuers by the private letters of correſpondence betwixt Mir Scott 
and the petitioner, and therefore the petitioner could not be obliged 
to pay the draughts in favour' of the purſuers after Mr Scott's 'bapk- 
ruptcy, when the m r eam * 
hands. 
Nie e hes decifion, vie. ene contre 
Biſſee, lately determined by the court. This deciſion is not collec- 
ted,. and therefore the -petitioner cannot take it upon him to ſay 
what circumſtances may have there occurred which might have in- 
fluenced the judgments ; but taking it as ſtated by the purſuers 
themſelves, the petitioner apprehends, that it is by no means {imi- 
lar to the preſent cafe. 

The caſe, as ſtated by the purſuers, ſtands thus: John M*Donald 
merctilht in Inverneſs accepted a bill ſor LIS 10 : 6, payable 
three days after date to Donald M*Bain ; and M*Bain having in- 

| | | dorſed 


1990 

dorſed the bill to Coutts and Co, it was again indorſe by. them to 
Andrey Stewart writer to the ſignet. U % AA 1 
Soametime after this, the bill became due, andi die wart wrote 

to James Cumming his correſpondent at Inyerneſ, can the 
payment of it, and ſent him a horning to be executeUcin; eaſe the 
payment, ſhould be refuſed or delayed; Cumming qecoddingly 
made the demand in July 1763, when he was told by M Denaid the 
accepter, that he had ſent the contents of this acceptante ſometime 
before, to N e n by 
him to the holder of the bill. 144.) 
Mir Stewart truſting to this, and in daily expedhutica ofremiring 
the money from. Biſſet, did not proceed in diligence againſt M Do- 
nald, but not hearing from Biſſet, Mr Stewart wrote to him, _ 
ang that the forclaid ſum of L. 18 might be ſent over here. | 
_  Biſlet, upon being applied to, acknowledged that Donald, 
upon a ſettlement between them in May 1763. had delivered to him 
the ſum f L. 9 Sterling for the ſame purpoſe. of retiring the fore- 
ſaldd acceptance, and that he afterwards remitted' him the like 
ſum of L. 9 for the ſame purpoſe. +: Theſe facts he ac- 
knowledged, — nevertheleſs refuſed to deliver the money to Mr 

Stewart on pretence of applying it to certain dobts due by M Do- 
nald to him, M Donald having failed in his eireumſtances. 

Mr Ste wart brought an action for this ſum before your Lordſhips 
againſt Biſſet, in which action Biſſet was afſoilzied by the Lord Or- 
dinary ; but upon adviſing a reclaiming petition and anſwers; your 
err the Lane and TO * 

liable. 1 

This i the ate of the e ging by the pee ende mod 
hi petitioner does humbly apprehend that it is clearly very differenc 
from the preſent. In that caſe, - upon à clearance” and ſettlement 
betwixt M*Donald and Biſſet, M*Donald delivered him the ſum of 
— Sterling, and afterwards ſent L. 9 more to him; as a hand for 
the ſpecial purpoſe of conveying the money to the creditor in that 
bill. That being the caſe, it was Bifſet's duty to have given, or ſent 
the money quam primum to the creditor ; and it was a wrong in 


him to with-hold it, and therefore he could never be allowed after- 
wards to retain it upon pretence of any ſum in which MG | 


But 
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But that is extremely different from the preſent caſe, here the 
ſum in queſtion. was truly a remittance-made by Mr Scott to the pe- 
titioner, his ordinary facto and correſpondent at London, and with 
which ſum Mr Scott in his leiter of t th December 1769, deſires the 
petitioner to credit his account; and altho* Mr Scott in his private 
letters of correſpondence defires the petitioner to pay and retire par- 
ticular draughts, and although the petitioner, not ſuſpecting Mr 
Scott's circumſtances at the time, denotes his intention and reſolu- 
tion of making thefe payments accordingly, yet as no jus qudeſitum 
in favours of the petitioner could be eſtabliſhed by private letters of 
correſpondence paſling betwixt Mr Scott and his correſpondent, the 

itioner, with ſubmiſſion, cannot be bound either in law or iq jut- 
_ rice, after Mr Scott's bankruptey, to make theſe payments, when he 
had none of his conſtitueut's funds in his hands, and hen he had . 
no chance of being reimburſed if he paid them out of his mo- 
'ney. Nor have the purſuers any juſt reaſon to complain I they 
do not receive their payment from the petitioner, when they have 
admitted, that it was not upon the faith of theſe private letters of 
correſpondence chat they advanced one penny to Mr Scott,” 


AI it therefore pleaſe your Libaflipr to aber the "forefald 6 5 
© rerlocutors of the Lord Wan 1 to — the | ir gd 
from the preſent a 
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